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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12019
V.

VWAYNE C. NUTSCH

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on
Cct ober 29, 1992, follow ng an evidentiary hearing.' The |aw
judge affirnmed that part of an order of the Admnistrator citing

respondent for violating 14 C.F.R 91.75(a) and 91.9.2 Contrary

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.75(a) (now 91.123) provided, as pertinent:
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to the Admnistrator's order, the |l aw judge determ ned that the
proposed sanction (a 30-day suspension of respondent's airline
transport pilot certificate) should be waived, consistent with
the Aviation Safety Reporting Program?® W deny the appeal.

Respondent, an FAA air safety inspector, was the non-flying
pilot in command (PIC) of Cessna Citation N4 that was being
operated pursuant to the FAA' s currency and proficiency "Hangar
Si x" program Respondent was perform ng radi o, navigation, and
ot her non-flying duties, and copilot Thomas G ista, another FAA
i nspector, was flying the aircraft.

After the aircraft had been issued its IFR' flight plan and
cleared to 17,000 feet, ATC asked whether N4 would like to
devi ate around bad weat her along the planned flight route (tower
transcript Exhibit A-3 at 1832:28). Respondent answered in the
affirmative ("Probably so is that what you recommend,” id. at
1832:42). Accordingly, ATC advised (at 1833:57) "when you're
able . . . you can turn left and join [vector] J fifty-three [.]"
Respondent acknow edged that authority and, approximtely 2 and
(..continued)

(a) When an ATC [air traffic control] clearance has been

obtained, no pilot in command may deviate fromt hat

cl earance, except in an energency, unless he obtains an

amended cl ear ance.

§ 91.9 (now 91.13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

3The Administrator has not appeal ed this nodification of his
or der.

‘I nstrument Flight Rules.
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1/2 mnutes |later (at 1836:48), asked for clearance to a higher
altitude. A clearance to 20,000 feet (flight |evel 200) was
gi ven at 1837:46, and respondent acknow edged it inmedi ately.

At 1840: 26, ATC alerted respondent to his cleared altitude
The aircraft was just short of 21,000 feet. Respondent
di sengaged the auto pilot® and took the controls. He announced
his intention to descend. ATC i mredi ately advi sed "Negative if
you're up at twenty-two uh maintain flight level two two zero uh
went through traffic at twenty-one" (1840:44). Respondent did
not answer. He descended (steeply) to the originally-cleared
20,000 feet. At 1842:25, ATC directed himto clinb and maintain
23,000 feet. The incident produced a conflict alert, as the
Citation came within 600 vertical feet and 3.6 niles horizontal®
of a King Air traveling at 21,000 feet.

Al t hough respondent adm tted receiving the 20, 000-f oot
cl earance, he argued that the violation should be excused because
he reasonably relied on the performance of the flying copilot.
According to respondent, M. dista wongly entered 22,000 feet
into the altitude selector and respondent was too busy with other
tasks, including the rerouting and nonitoring stormactivity, to

monitor his copilot's performance in this regard.’

°Al though M. Gista could not recall whether the auto pil ot
was engaged, respondent testified that it was. Tr. at 160.

°St andard separation is 1000 feet vertical or 5 niles
horizontal. Tr. at 83, 87.

M. dista could not hinself recall who entered the
altitude into the sel ector.



4

Respondent further argued, regarding his descent to 20, 000
feet after being advised of the altitude deviation, that he did
not interpret the ATC instruction to maintain 22,000, if there,
as an instruction to ascend to that |level. He believed that he
took the proper action in returning to his cleared 20, 000-f oot
al titude.

The law judge rejected all these argunents and affirnmed the
violations. He also, however, rebuffed the Adm nistrator's claim
t hat sanction should not be waived under the ASRP because
respondent's descent, allegedly in violation of an instruction to
mai ntain 22,000 feet was not inadvertent but deliberate.?®

1. The unaut hori zed ascent. W have sunmmari zed t he

reasonabl e reliance defense as foll ows:

As a general rule, the pilot-in-command is responsible for
the overall safe operation of the aircraft. |If, however, a
particular task is the responsibility of another, if the PIC
has no i ndependent obligation (e.g., based on operating
procedures or manuals) or ability to ascertain the
information, and if the captain has no reason to question
the other's performance, then and only then wll no

vi ol ati on be found.

Adm ni strator v. Fay & Takacs, NTSB Order EA-3501 (1992) at 9.

Here, respondent admtted both that he heard the cl earance as
20,000 and that he was responsible for setting the altitude in

the auto pilot's altitude selector. Tr. at 160, 201. 1In fact,

8 The conpl aint had incorrectly identified the aircraft as a
civil aircraft. The law judge refused to allow the Adm nistrator
to correct the conplaint at the hearing, Tr. at 6-11, but he
ultimately found these Part 91 rules applicable to respondent
regardl ess of the type of aircraft. He also found, incorrecctly,
that the aircraft was a civil aircraft. This error was harnl ess.

See footnote 12, supra, and acconpanying text.
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he testified that he twice before told the copilot, after M.
Gista set the altitude selector, that it was respondent's job to
doit. 1d. Mreover, respondent as the PIC, and even nore so
during this proficiency flight, had the obligation to nonitor the
performance of the flying pilot.?

Respondent knew the cleared altitude and agreed he had an
altinmeter and altitude selector to nonitor as part of his cross-
check. Tr. at 193, 200. Hi s other duties were not so great that
he could ignore such a fundanental matter as the aircraft's
altitude. Indeed, respondent was not directed to change his
route at a particular tinme; he was invited to do so when abl e.
Fully 4 mnutes |later, he asked for and was given a higher
altitude cl earance. Respondent controlled the timng of these
events.'® Substantial time passed. The deviation was not caught
by ATC until alnost 3 mnutes later, alnost 7 mnutes fromthe
aut hori zed headi ng change. On this record, we decline to find
that other duties "were so extensive or nore significant than

such a fundanental matter as altitude clearance m ght be

°Assuming the truth of respondent's testinony that M.
Gista had correctly set the altitude selector tw ce previously
on this flight does not authorize an assunption by respondent
that M. dista wll do it correctly the third tine.

Adm ni strator v. Heidenberger, NTSB Order EA-3759 (1993) at 7.

'We are not persuaded by respondent's claimthat ATC
contributed to the violation because it failed to give respondent
a heading to intercept the J53 vector. W see no ATC
cul pability. Mreover, respondent did not ask for an intercept
headi ng, the course change was not a difficult one (respondent
havi ng been given leeway to turn to the |left when he was abl e,
wher eupon he woul d intercept the vector), and respondent could
have del ayed asking for a higher altitude if he needed nore tinme
for the course change.
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justifiably ignored, especially during ascent and descent."”

Adm ni strator v. Frederick and Ferkin, NISB Order EA-3600 (1992)

at 6-7.
Respondent has not convinced us that, in all the tine
avail abl e, he did not have 1 second to check the altitude
sel ector for accuracy with the clearance he received or to check

the altineter itself. Accord Adm nistrator v. Baughman, NTSB

Order EA-3563 (1992). See al so Hei denberger, supra, and

Adm nistrator v. Gentile, 6 NISB 60, 66 (1988). Even if

respondent is not held to the highest duty of care (see Appeal at
13), respondent did not satisfy the duties of a reasonable and
prudent pilot when he assunmed that the copilot would correctly
enter the cleared altitude. Respondent testified that he was not
even sure that the copilot had heard or had correctly heard that
al titude.

2. The descent. We agree with the Adm ni strator that

respondent reads too nmuch into the Iaw judge's finding. The |aw
judge did not find that respondent deviated froman ATC
instruction to maintain flight [evel 220. Appeal at 15. The |aw

j udge found:

N4 descended without first responding to an Air Traffic
Control instruction to maintain flight level two two zero if
there, and without determning fromAir Traffic Control if
it wuld be safe to descend, and in doing so, the respondent
di d descend through flight [evel two one zero, which ny
determ nation is, was not a non-prudent violation of the
standard of care afforded to the respondent in this case.

“See Tr. at 203.
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Tr. at 243. These are findings of fact, not conclusions of |aw.
And, they are facts that are unrebutted in the record.
Respondent did not answer ATC s instruction to maintain 220 if
there. Setting aside the question of whether he had an
obligation to do so, respondent did not determ ne from ATC
whet her it would be safe to descend, and he did descend bel ow
21,000 feet. And, we need not decide whether the |aw judge
inpliedly found or could, on this record, have found that the
descent violated 8 91.75(a). The earlier altitude deviation
supports the charge and, since sanction has been wai ved, we need
not determ ne whether a second count was required to justify the
suspensi on period sought in the conplaint.

3. The status of the aircraft. The conplaint stated that

the Ctation was a civil aircraft. At the hearing, as noted
earlier, the Adm nistrator sought but was denied permssion to
amend the conplaint to renove the "civil" reference. Al though
respondent admtted the aircraft was not a civil aircraft (Tr. at
11), he argues that, because the conplaint was not anmended to
remove the allegation and because the Adm nistrator did not prove
that the aircraft was a civil aircraft, the conplaint nust be
di sm ssed.

We can take official notice that this aircraft is a public,

2

not a civil, aircraft.*® But nore inportant, and as the | aw

2'pyplic aircraft” is defined at 14 CF.R 1.1 as "aircraft
used only in the service of a governnent, or a politica
subdi vision. It does not include any governnent-owned aircraft
engaged in carrying persons or property for commercial purposes.”
Citation Nd was owned and operated by the FAA and ot herw se net
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judge noted, the difference is not pertinent. Wether the
aircraft was public or civil is imuaterial; both § 91.9 and
8 91.75 address respondent's behavi or without regard to what type
of aircraft he operates. It was harmess error for the |aw judge
to find that N\d was a civil aircraft, especially in light of the
contrary discussion at the hearing (Tr. at 6-11, 239) and we so

modi fy his decision. Galloway v. FAA and NTSB, No. 90-5640 (11th

Cr., Septenber 4, 1991, unpublished) is inapposite, as its facts
are entirely different. There, the applicability of the cited
rul e depended on a finding that a civil aircraft was invol ved.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is denied; and

2. The initial decision is affirmed, as nodified here.
VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HAMVERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.

(..continued)
this test.



